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was { ed finally on Janua 3 1976. (S] 
The defendants were convicted of 
a two-week trial before Honorable Milton J 
a jury. The appeal was argued on November 
original opinion of affirmance issued on January 6 
That opinion was recalled, apparently to correct certain 
factual mistakes, and was reissued on January 18, 1976. 
This petition is filed because this case raises 
an issue of overriding importance to the administration 
of criminal justice, namely, what is or is not a proper 


jury instruction on proof of "conscious avoidance" 


fraud ci 
reckles 


dangerous 


for 


What 


guest 
deci 
appl 
appr 
stran: 


avolc 


n which 


trequency with wh I s reques D the government in 


virtually any case, fraud or otherwise, in which knowledge 


is an issue. We believe, respectfully, that this Court 


should hear this case en banc in order to finally ‘termine 


this question. 


I. 
The only question in this case was guilty 
knowledge on the part of the three defendants on trial, 
as even the original panel recognized (Slip Op. 1451). The 
instruction on guilty knowledge was therefore central 
the determination of guilt or innocence. Judge Pollac 


the trial judge, instructed on this issue as follows: 


(1) The second clement of this fa 
fense u.der Section 1614 is the subjec 


(2) The government must establish beyond a rea 
sonable doubt that the defendant whom you are 
, 


considering knew the s 


} 


r¢ ] ort to he jaise 


or the security overvalued. Medical science as yet 


has devised no instrwnent by which you can go ba 


and determine what purpose was in one’s mind 
he performed certain acts 
available that one had 
tended to bring about 
person may commit 
statement in which he 
time he had knowledge of the 
with specific intent to achieve 
of course, that is rare, and is 
than the rule. 

(3) The intent with which an 


more clearly ind conclusively 

or by a series of acts than by words 

af the act long after its occurrence 

acts of individuals speak their intentions 
than do their words. 


(4) One may a 
louder than words.’ 

(5) Accordingly, intent, willfulln 
edge may be es ' 
circumstances as of the time : 
took place and the reasonable 
therefrom. ‘This is referred to as 
dence and if believed, it is as 
evidence. 

(6G) Guilty knowledge cainot be established by 
demonstrating inadvertence, care lessness or other 
innocent reasons on the part of the defendant. This 
applies wherever in this charge reference is made to 
knowledge and willfulness. IJowever, it is not neces 
sary that the government prove *9 @ ce rlainly that a 
defendant whom you are considering knew any given 
fact or facts. 


(7) The element of knowledge of a given fact 
under this false statement o7 overvalued security 
charge mayb satisfied by proof that a defendant 
acted with reckless dt regard of what the truth was, 
unless he actually believed the contrary} 

One may not deliberately close his ev 
otherwise would have been obvious to him 


(8) Ilaw does one g0 ahout dete 
a defendant knew that a given fac 
statement to a bank was false or 
certain seeurity such as a ve e] 
This is a matter whi h may be 
facts. Thus, if an individual was 
on the same vesse lat two different 
representation: were made in connect 
second loan which were im ons! 
tions made in conn ction witl 
representation rack 


loan were established 1a 
infer that such an individua 
false nature of the seco! 
in rechle ss disre aard of wl 
was jalse. 
(9) You may i 
to be justified, l 
inconsistency of this u¢ at the very least an 


. . 4 . vale = . “> 
individual had a l } s disregard of whether 
or not @ gi 


(10) Sun 
volvement 
charier or the 
knowledge with 
transaction. 


(11) With 1 
Katritsis, the ; 
part or ti l lsnowledze of certam lnp Li] 
employed at idal Marine. If you find this to have 
been the case, when Naslas 01 Katritsi sirened docu 
ments which contain these ff 


may infer, if you choose, tiat suc 

eithe were done know ingly ai d a liberal 
Naslas and/or Katritsis acte d with reckless disreg 
or reckless indifference as to whether such re] 
sentations were false. 


(12) In the case of any particular sit ation you 
may ask yourselves did a defendant, because of his 
prior experience and his knowledge, act in reckless 
disregard of whether or not a given set of facts were 
false? If you conclude that he did, you may, if you 
wish, infer that he had knowledge of the false nature 
of such facts (Emphasis added). 
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that 


avoiaan 


Circuit approve 


instructions whi: 
“high probability" predicate. See also, 


v. Bernstein, 533 P.24 778 (24 Cir. i976). 


1 


The decision also conflicts with avoidance' 


instruction suggested in §12.02(7) American Law 


Institute Model Penal Code. 


In the Jewel case, the Ninth Circuit, sitting en 


banc, held on this issue: 


for the rule [c } ivoidance] 

Ls hat deliberate iaqnorance ind 

positive knowledge are equal] 

culpable . > ae ict “knowingly”, 

therefore, not ecessaril to ct 

only with p tive knowledge, put 

also to ict witn i irenes yf a 

high probab t of the existence 

of the fact in qu ELGn. “ 

The Ninth Circuit in Jewel als« ited th appr 
the ly : ft tli j ie by the En is! iuuthority Prote 
Gler e Willia ’ 12 F.2d at 700, N.7 

"A court can prot rly find 

wilfull b 1dne oniy wher t 

can almost Dt iid that the 

aerendant tually knew. He 

suspected the fact; he realized 

its probability; but he refra ed 

from obtaining the final nfir- 

mation be 1usé ne yvanted in tne 

event to bi ible te ien knowledge." 

bal " 4 . ‘ 

The high probability" predicate also has been 
regarded essential in thi Circuit. United St é Vv 
Brawer, 482 F.2d 117, 128 (2d Cir. 1972). And an instruct 
containing the “high probability” predicate was r¢ yuested 
by the defens« in thi casé¢ (A. 1929). 

The sense ot he matter is that a defendant may 


be found to have engaged in criminal “conscious avoidance”, 
as defined, only if the jury first finds that his suspicions 


were aroused, or, in the preferred language, that he was 


“aware of a high probability" of falsity and thereafter 


deliberately closed his eyes to what was plainly to be 


seen. United States v. Jewel, 632 Ff. 22 at 70d. 


Juesze Pollack did not provide this necessary 


' 


factual predicate in hir "conscious avoidance" instruction. 


The jury was told simply that “reckless disregard" was 
sufficient to establish guilt, and was told this six tim. 
in six consecutive paragraphs in varying ways. The jury 
therefore was free to convict for what it might perceive as 
"reckless" conduct alone, without finding first that there 
existed the requisite suspicion or "awareness of a high 
probability of falsity” which, when coupled with evidence 
of subsequent conscious avoidance, supports a finding of 
guilty knowledge. 

It is no answer that the jury might have found 
such an awareness - - the necessary factual predicate. It 


was never given the issue to decide and, most respectfully, 


an appellant court may not decide what a jury might have 


found under a proper instruction. 


it. 

The original panel also erred by issuing a pro- 
spective or advisory opinion in a criminal case while denying 
relief to the defendants actually before the court. ‘“7e, 
1B Moore, Federal Practice 40.402 {32-2-2] , at 209: 

Of Judge Pollack's persistent and repeated 
the words "reckless", the original panel wrote (Slip 
1453-1454): 

We are troubled, however, by the 

repeated use of the term "recklessness." 

This Court has previously had occasion 

to criticize the use of this "technical 


and confusing" term. United States v 
Gentile, supra 530 F.2d at 470; United 


states v. Bright, supra; see, United 


States v. Sarantos, 


negligence is illusive enough for 

even th2 most respected legal scholars 

See, Prosser on Torts, 32, 184-86 (4t Ea 
1971). It follows that to the layme 

the jury, it might prove a significa: 

source of confusion. It is thus pre: ible, 
in cases such us this, to omit the use of 
the term. It adds nothing to the "conscious 
avoidance" language which we have approved, 
and might tend to mislead the jury. We are 
satisfied that, in this case the challenged 
portion of the charge was not error, plain 
or otherwise. However, should trial courts 
continue to employ this disfavored language, 


we will not hesitate to take appropriate 


corrective measures. Cf. United States v. 


Robinson, Slip. Op. 445, 451-54 (2d Cir. 
Nov. 10, 1976). [Emphasis added]. 


The original panel emphasized "that, while we 
have upheld the conviction here, we urge district Judges 
not to use the term 'recklez:s disregard' in similar cases 
in the future" (Slip Op. 1452, N-7)- 

The original panel thus clearly held 


of the "technical and confusing" terms "reckless" or 
"recklessness" would require reversal in future cases. Yet 
the panel nonetheless affirmed these convictions, where the 
only issue was criminal knowledge, and where the now for- 
bidden term was used no less than six times in an instruction 
which culminated with the admonition that guilt was estab- 


lished "If you find. . . that such misstatements either 


were done knowingly and deliberately or . - with reckless 


* 
The Robinson case reversed on jury instructions. 


on ean ee A a 


disregard or reckless indifference as to whether sucl 
representations were false." 

We submit, respectfully, that a court may not 
properly or logically prohibit the use of such language and 
such an instruction in future criminal cases, and, at the same 
time, deny relief to defendants who'’were subjected to 
precisely that language and instruction on the crucial and 
indeed only issue in their case. Concepts of judicial 
economy, or even an appellate view of guilt, are insufficient 
to support such an inequity, especially where the error 
permeates the central jury instruction. 

An appellate court simply cannot determine what 
twelve jurors might have found given a proper instruction, 
however the evidence may appear. See, 

Byrd, 352 F.2d 570 (2d Cir. 1965). And that is particularly 
2pparent in this case where the original panel, even after 
recalling its original opinion, itself made materially and 
demonstrably incorrect findings of fact. 

The opinion of affirmance states that all three 
defendants concede "their preparation of various false documents." 


(Slip Op. 1448). There was no such concession. Indeed, there 


was no evidence that Naslas or Katritsis prepared any documents. 


The proof was that, with few exceptions, the documen 
been prepared by men not on trial, principally in London. 
Tne opinion states that Hanlon "prepared papers 


in which it was represented that a ship on which a loan was 


obtained was purchased for $5.5 millio:" (Slip Op. 1449). 
As we are sure even the government would concede, 
absolutely no evidence to this effect. No such papers were 
ever prepared, much less by Hanlon. The false $5.5 million 
representation was made orally by Amanatides or Livas in 
London. Hanlon was not present. 

The opinion states that Hanlon, in connection with 
a six-ship loan, “prepared dccumentation showing that Scufalos 
{a false nominee] was the principal" on the loan. Ibid. Again, 
as even the government would concede, there was absolutely no 
evidence that Hanlon prepared any such documentation. The 
document representing Scufalos as the principal was indisputably 
prepared by Metzger, a bribed bank officer, was an internal 
bank memorandum, and was neither available to nor seen by 
Hanlon. Every document Hanlon prepared in connection with 
this transaction indicated that Tidal Marine was the principal, 
as it was in fact. No document prepared by Hanlon said or 


indicated that Scufalos was the principal. No one, includirg 


Scufalos and the bank officers, told Hanlon of the sham. 


Those who testified, including Scufalos, expressly said they 
had not told Hanlon. The facts therefore were directly 
contrary to the original panel's understanding. 

The opinion states that Naslas was Tidal's "chief 
operationa officer." (Slip Op. 1446-1447). The evidence in 
fact was that Naslas operated only certain Tidal ships out 
of New York, and that Tidal's ships “were hasically operated 


cut of London" and net by Naslas. (A. 558). 


The opinion states that there "was direct testimony 
s, like Hanlon, knowingly misrepresented Scufalos 
owner of Tidal's ships in order to obtain loans." 

(Slip Op. 1450). There was no testimony 

The opinion's evidentiary fin 
require both correction é clarification. 
"testimony that Katritsis igly obtained the c 
by Naslas to pay bribes." Slip Op. 1450). Katritsis was 
not charged with aiding and abetting any bribery. His only 
connection was that, on one occasion, he cashed a $20,000 
check for Amanatides and returned the cash to Amanatides at 
or about the time one bribe was paid. There was no evidence-- 
and the government did not claim--that Kat sis knew what 
the cash was for, much less that it was 

There was no jirect testimony that Katritsis, when 


asked about the authenticity of a forged document, became 


"extremely agitated." (Slip Op. 1450). The document in question 


had been prepared by bank lawyers and was not forged, although 
t.e lawyers had backdated it to conform to a loan closing date. 
The testimony upon which the opinion's finding of "extreme 
agitation" apparently was based came rrom the witness George 
Axiotakis, whom Katritsis, at the lawyers' instructions, asked 
to sign the document. Axiotakis testified (A. 561): 
"“(Qluite frankly, just jokingly, 

I said ‘Well, it is what it says it 

is, isn't it?‘ And Paul said 'Come 

on George, stop fooling around and 


sign it.' I signed it and gave it back 
to him." 


Katrits1is 
a loan" (Slip Op : "or clarification, 
incident took 
application was 
against Katri 


Wwe 


citation of error 
understanding he evidence 
the evidence in this two-week 


misunderstandings demonstrate how confusi the evidence 


must have been t ; jury. and how grea danger of 


gui’. by association existed. On such a record, any 


con“*usion in the instruction on knowledge was prejudicial 


} 
L 


and cannot fairly be characterized as not error or harmless. 


a 


iti. 
The original panel sustained the knowledge in- 
struction apparently for two reasons. It held, first, that 
cudge Pollack's conscious avoidance instruction “was entirely 
proper". Since Judge Pollack's instruction did not mentio 


or require an initial finding of an "awareness of a high 


probability cf falsity", this holding, if accepted, is, 


distinguish one 
other, f indes a distinction can be verbalized 
yror's understanding.* Judge Pollack did not eve 
negligence or gross negligence [different, obviously, from 


"“carelessness"] as basis for criminal guilt. Ss omission 


in itself deprive > jury of even the barest of 


from recklessness. ;ee, United States v. Natelli, 


*The original panel itself indicated that a coherent distinction 
is impossible. It said: "The distinction between recklessness 
and negligence is illusive enough for even the most respected 
scholars. .. .It follows that to the laymen on the jury, it 
might prove a significant source of confusion." (Slip Op. 1454). 
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estoppel. 
Affirmed. 
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B. Naslas. 


There was direct, credible testimony that Naslas know- 
ingly paid bribes to the loan officers at NBNA responsible 
for Tidal matters. Inasmuch as the evidence clearly showed 
the existence of a criminal conspiracy to defraud the bank, 
this evidence is sufficient in itself to supper a finding of 
knowledge on the other counts as well, as Judge Pollack 
charged the jury. Fed. It. Evid. 404( ); MeCormick on 
Evidence § 197 (2d ed. 1972); 2 Wi ore on Hvidence 
$321 (3d ed. 0); United States vy. Oxiro usky, 501 F.2d 
318 (7th Cir. 1974); United Siates v. Hoffman, 415 F.2d 
14, 18-19 (7th Cir.), cert. denied, 396 U.S. 935 (1969). More- 


car ¢har ene wmoanr that N ] 
over, there was i ; testimony} that aNasi 


as, like Hanlon, 
knowingly misrepresented Scufalos as the owner of Tidal’s 
ships ir: order to obtain loans. There was more than suffi- 


cient evidence to convict Nas 


C. atritsis, 
There was evidence that Katritsis was a confida 
Amanatides and did his “personal” typing, despite 


tation to a “hunt and peck” technique. It was reasonable 


for the jury to infer knowledge of Amanatides’ crim: al 


scheme from this. Moreover, fates was testimony that 


knowingly falsif. 7? the finarcial statements of 
Tidal, inflating its profits a... asset value in order to obtain 
There wis also testimony that Katritsis knowing 
obtained the cash used by Naslas to pay 
there was direct testimony that Katritsis, when asked ahont 
the authenticity of a forred document, became extremely 


agitated. The evidence heie, too, was more than sufficient. 


There was direct testimony y the prrpose of these 


bribes was to insure the secrecy of t the ; alee Senneintes ns. 


Il. The Judge’s Charge. 


The crucia! element in this case was gu 


the p f the defendants. The appellants 


Judge Pollack’s charge on this subject, 
he margin,’ nissi 


Ul 


government must 


except 


t necesc: 


ntra 


wl at 


It is settled law that a finding of guilty knowledge may 
not be avoided by a showing that the defendant closed his 


le 


eyes to what was going on about him; “see no evil” is not a 
in which th ‘minal defendant should take any 
comfort. United States v. Bernstein, 533 F. 2d 775, 796-98 
(2d Cir. 1976); United States v. Jewel, 532 F. 2d 697 (9th 
1976) (en banc). Sce Leary v. United States, 395 U.S. 

6. 46 (1969); American Law Institute Model Penal Code 


§ 2.02(7) (Proposed Official Draft 1962). There can be no 


ferred from other facts. Thus, 
oans on the same vessel p vo 
tions were made in connec- 
represent 
-sentations 
shed to have 
fer it su an individual had knowledge 
» second tion or acted 
esentati 
*h an inference justified, 
neonsisteney of nature, 
f 


disregard of wh 


from a person's involvement with a 


harter or the particular transactior 


tion to that vessel charter or trans- 


aul Katritsis, the government 
or had knowledge of certain impro- 
Tidal Marine. If you find s to have 
Naslas or Katritsis signed documents which 
rents of fact you may infer, if you choose, 
ents either were done knowingly and deliber: 
or Katritsis acted with reckless disregard or reck- 
her such representations were 
se of any particular situation you may ask yourselves 
a defendant, because of his prior experience and his knowledge, 
in reckless disregar: f whether or given set of ‘acts 
were false? If you uclude that h i ou may, if you wish 
infer that he had knowledge of the false nature of such facts. 


We wish tu emphasize t while we have upheld the conviction here, 
we urge district judges not to use the term “reckless disregard” in 
similar cases in the future. 
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doubt that the “conscious avoidance” standard set forth in 
Judge Poll 
Reading the challenged portion of the charge as a whole, 
Cir. 1976), 
we are sati ition that the jury was not invited to convict 
these defendants up i finding of negligence. Judge Pol- 
la el ; j 


Tol, 663 


i “inadvertence, carelessness 
finition of reckless- 

‘ined no nisstat ement 
Sarantos, 455 F. 2d 877 (2d 
v. Bright, 517 F. 2d 584, 


We are troubled, however, by the repeated use of the 


term “reckless.” This Court has previously had occasion 
to criticize the use of this “technical and confusing” teria. 
Indeed, it uggested by the government that on this record the 


defense n y iv ms > if ject n to the 


suggested an instructic ainin he same 


appellant requested the foll 


In deciding the question of whether a defendant had actual knowl- 


may consider 4 a tactor the circumstances 


lunt acted wit! ckless dis 
made were false a1 rith a conscion 
If you find 
hose ¢ 
which the offer 


» offenses chi 


net be convicted on 

tually believed that statements referred to in these counts were 
true, no matter how reckless he may have acted. The fact that 
that belief was unreasonable or even foolish, is of no consequence 
if you find that it was held in good faith. 


However, the charge actually use id stress the term “reckless” to 
significantly greater degree, and t} the objection was ot waived. 
Nonetheless, the fact that the appellants’ highly competent aud respected 
ounsel requested the use of the term “reckless” indicates that any in- 
fringement of rights was minimal. 


United States v. Gentile, supra, )20 F. 2d at 470; United 
States v. Bright, supra; see United States v. Sarantos, 
supra. The distinction between recklessness and negligence 
is elusive enough for even the most respected legal scholars. 
See Prosser on Torts, 32, 184-86 (4th ed. 1971). It follows 
that to the laymen on the jury, it might prove a significant 
source of confusion. It is thus preferable, in cases such as 
this, to omit the use of the term. It adds nothing to the 
“conscious avoidance” language which we have approved, 
and might tend to mislead the jury. We are satisfied that, 


in this case the challenged portion of the charge was not 


error, plain or otherwise. However, should trial courts 
continue to employ this disfavored language, we will not 
hesitate to take appropriate corrective measures. Cf. 
United States v. Robinson, slip op. 445, 451-54 (2d Cir. Nov. 
10, 1976). 


III. Collateral Estoppel. 


Particularly damaging testimony was given by John 
Shevlin, an officer of NBNA. He testified that he was 
bribed by Naslas, and that both were fully aware of the 
nature of the transaction. Shevlin gave essentially this 
testimony at an earlier trial against Metzger, an alleged 
co-conspirator of these appellants. Metzger was acquitted 
by a jury on the charges of bribery. Appellants now claim 
that Shevlin’s testimony was barred at their trial by col- 
lateral estoppel. 

While collateral estoppel is a doctrine of growing im- 
nortance in criminal law, st Ashe v. Swenson, 397 U.S. 436 
(1970), it has no application to this case. The most expan- 
sive reading of the doctrine in this case simply indicates 

j that the jury did not believe, beyond a reasonable doubt, 
that Naslas bribed Metzger. Such a finding does not in any 
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way preclude a finding that Naslas bribed Shevlin.’ 
United Stutes v. Musgrave, 483 F. 2d 327, 332 (Sth Cir. 


cert. denied, 414 U.S. 1023 (1973).2 


The appellants raise a host of other arguments, attack- 


- the conduct of the prosecutor and several evidentiary 


1 


ines of Judge Pollack, along with a miscellaneous col- 
lection of alleged defects labelled “other error” in their 
brief. We have carefully considered them all, and find them 
to be without merit. The judgments of conviction are 
affirmed. 


In this connection, we note that corroborating evidence of bribery 
was presented for the first time this trial. 


It is possible that repeated use by the government of testimony dis- 
credited by a jury, while not raising an issue of collateral estoppel, 
would call for the exercise of four supervisory powers. The circum- 
stances requiring this, however, woul? have to be far more aggravated 
than are present here, and thus we do not reach the issue. 
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